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~ Date : 20.03.2017 vITTT ffl ~ mfr& Date of Issuecl/PlJ'?I

Pass.ed by Shri Uma Shanker Commissioner (Appeals-II)

_____~~'1H3l--lcilcillci : '5ll~cfdl61ll 8RT vfRT ~ ~ x:f

-------~: gfra
Arising out of Order-in-Original No STC/13/HCV/DC/D-111/15-16 Dated 31.03.2016 Issued

by Assistant Commr STC, Service Tax, Ahmedabad

'cf 3lLJlclc/5df cITT .=rr=r 1{"cf t@T Name & Address of The Appellants
M/s. Dholu Construction and Projects Ltd Ahmedabad

z rgl 3mar srige at{ sft anfh Ur nf@rat at rah Rffaa m "ff cfi'<"

laar ?:­
Any person aggrieved by this Order-in-Appeal may file.an appeal to the appropriate authority in
the following way :-

fir green, Ir« zgcn gi aaa art1 nrznf@raur al 3r4la­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfrll'~,1994 ~ tTRT 86 cB" ~ ~ cfiT fi'Ff cB" 'Cfffi ~ isfT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa Ru fl Rt yc, Ura zyea vi hara 3r9la mrnf@raw 3i1. 2o, q ze
151ffclc61 cf5UJl'3°-s, ~~. '5ll3l-lcilciilci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r4lag nznf@aw at ff; 3rf@fr, 1994 #l Irr 86 (1) cB" ~ ~ ~
Pllll-llcJc11, 1994 cB" ~ 9 (1) cB" ~ frr~ 1:pTB ~:tr- 5 # 'cITT ~ # ~ i:rfT
#ft vi s arr fGr an?gr a fas arft #l n{ i rt ufi
3ft uft nfeg (Gr a vamfr >ffu 'ITT1fi) 3jktr fr en znnf@raw ql .-lll44ld ~~
t cfID cf> ~ flltj\i1Picf5 lff'5f ten cf> .-lll44"1d cfi~ xft-l'<t l'< -~ m aifh ad rs # q
# gf ?hara at min, an 46t 'l-l'rT 3TTx WITTiT 1TTIT ~~ 5 C1ffif m '1ffif cf>1=f % cfITT ~
1 ooo / - #$hr ft gtftt ui hara #l in, anur at 'l-l'rT 3ffl WITTIT 1TTIT ~~ 5 'c1mr m
50 'c1mr cTcf5 'ITT cTT ~ 5000 / - ffl ~ 'ITT11T I ii ara at in, an a6t 'l-l'rT 3ffl WITTIT 1TT1T
~~ 50 C1ffif ma uvular & aiu; 1oooo / -"-. 'C!fm ~ 'ITT11T I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the ap~~t,.·--.,
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in;thgf$:>r ,,0ft\>
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Ppq_Ji&-~1rJ@~ · \:~-~..
Bank of the place where the bench of Tribunal 1s situated. [el vs ·ae z,
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(iii) [aft1 a1f@)fr1,19g4 #) Ir 86 <ITT '3tr-tm1at'i ~ (2~) er; 3ffi7@ 3Ttflc;i ~

, , AWITc1cifl. 1994 er; f.n:r:r 9 (2~) ct; 3@1TTi f.Iqlf{rr 1.nJ1~ 'Cffl.il.-7 ~ cifl u1T x-1mitr ~~ ml!.l
arrzgma,, cha snz yea (3ft) a sr?gr 6 -qfum (OIA)( BW-1 -R WITfurrr m'a" wfl) 3ftx ·3rq-x
3Tl~i, "ffi.TT"l[m / 3I 3n7gal 3e1qt wane a+tu ur gyc, 3rf)Ra =qrzanf@erau ant am)ea awa
er; 001 ~ ~ 3lr&11T (010} c#r ~ ~vAt MI

(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994 shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules 1994 °and shall
be ar;companied by a copy of order of. Commissioner Central Excise (Appe;ls)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. CommIssIoner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. _

2. 1.rimr.!rrlmr ".xfmfffl.l ~ 3TR'rf.r,JT-J, 1975 c1fr "!llffi sq@t-4 a sfafa feffa fang
3Fa qr 3nu i err qf@earl # 3TW..!T ,t)- ~fu trx ~ 6.50 /- tM cJTT rl!TTITW! ~ fe.cj,c
.l?llTT 5'[;:rr 'tfl 1% t;/ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp Df Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. #qr ggcen, qr ran qi aran sq41 zmrnf@ray (arff9fen) Rzura6fl, 1982 TT "'Effrlrt
vi arr ii[@a mm#i at af4fer as an fnii 4l ait fl en 3naff fan urar &I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #am ara, he4tar 3=a grcn vi hara 3dfrr f)awl (a4via h 1fa 3r4taf h mail 3i
2c4r 3enrz arr 3ff@frra, r&yy Rt nr 3ona siaafar(in-) 3#f@1fzrm cg(sty frif
~tl) f'e;.,ir.f;: of..<>C.~oY'tf ";;If cl?r FcnfRr~, Y<?.W$ '!.JIU O "$ 3iafaBara a aft rapair are &,z

f f r #{ q4-fr amraar 3rearf &, arrf 1;,{l" 1:rru ~; 3ic,;i\c=r ;;rnr ,fi'r ;;J]cf mm 3rhf a 2 «ufgr

arahg +u3f@ra a ~i
de4tzr senyeas viarah 3iairafrfawgr" ii fanf@r&­

(I) er 1 h 3ii euf «nu
c in :r:r.-=rcfc ;;rnr a +4r a4 na fr
(iii) :fl~C: ~ran ~<tiF!lcmr cfi" \'ij<[Jf 6 cJi 3-i-rrarc:r ~ {qi"iff

c:, JlfJI agra az f ga nrmnaue fdrr (&i. 2) 31f@9fu, 2014 3warqt fcITT-1)
ardr4tr u1franrfrTarfarefr Prater 3r5fl vi 31hrataa#i

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2} Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax. "Duty demanded" shall include:
(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenval Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:::, Provided further that the provisions of this Section shall not apply to the stay
applicatioi1 · and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr iaaf , zr 3nrr hr ff a4h if@rawva1qr sf area 3rrur area u vs
farenfer gta ii fra era h 1o% praterr 3llsrihavs fa1ferza av%
10%0p=rareu Rt an aatr &I
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or cluty and penalty are in dispute. or
pe11ally, where penalty alone is in dispute.
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ORDER IN APPEAL

V2(ST)80/A-11/2016-17

M/s. Dholu Construction and Projects Ltd., 401, Gala Argos,.
Gujarat College Road, Ahmedabad- 380 006 (hereinafter referred to as

'appellants') have filed the present appeals against the Order-in-Original

number STC/13/HCV/DC/D-III/15-16 dated 31.03.2016 (hereinafter

referred to as 'impugned orders') passed by the Deputy Commissioner,

Service Tax Div-III, APM Mall, Satellite, Ahmedabad (hereinafter referred to
as 'adjudicating authority');

2. The facts of the case, in brief, are that the appellants were engaged in
providing taxable service under the category of 'Mining service and

Transport of goods by road service' and was holding Service Tax registration

number AABC D5760E ST002. Reconciliation of Taxable value declared in

ST-3 returns of 2013-14 with books of A/c it was reveled that appellant has

0 declared less taxable value and hence has not paid tax of Rs. 4,12,454/- on

said non declared taxable value of 33,37,7008. In reply to SCN dated
12.08.2015 appellant has submitted before adjudicating authority that said
taxable value of 33,37,7008/- consist of

I. Rs. 26,34,715/- Transport income

II. Rs. 5,94,293 other income i.e 5,91,809/- scrap sale income + 2,483/­
interest income

III. Rs. 1,08,000/- rent income

-3. Documentary evidence like truck ownership document, document to
substantiate that they have charged below 750/- per trip, scrape sale
income document, interest income document and rent tax payment
document therefore adjudicating Authority vide impugned OIO confirmed

demand of Rs. 4,12,454/- under section 73(1) of FA 94 along with interest

under Section 75 and also imposed penalty of Rs. 4,12,454/- under section
78 for suppression of facts.

4, Being aggrieved with the impugned order, the appellants preferred an
appeal on 03.06.2016 before the Commissioner (Appeals-II) wherein it is
contended that-

I. Transport income is for service of transportation of lignite to Rajasthan
State Mines & Minerals· Ltd. (RSMM) by road in our own vehicles.
Transportation charge is collected Rs. 11 per MT and it is charg~a··~ ·l.
separately in invoice. Service is provided in own vehicle and we do·not.<e7,2

1%3., .c ,· '- ½....,.,,,.YD'--- '\$ 5 o-.· 9°\..s'rs



4 V2(ST)80/A-11/2016-17

issue any consignment notes therefore we are not GTA, consequently
no service tax is payable.

II. From 01.07.2012 service provided by truck owners or operator is not

taxable unless they act as GTA. Truck owners or operators service is
covered in negative list under Section 66D(p) of FA, 1994.

III. Even if appellant is presumed to be GTA , the liability to pay tax is on

receiver in terms of Section 68(2) read with rule 2(1)(d) of STR, 1994
read with notification 30/2012-ST dated 20.06.2012 effective from
01.07.2012.

IV. Gross amount charged is Rs. 11 per MT therefore for lorry of 20MT

charge would be less then sum of Rs. 750/-. In terms of notification
25/2012-ST dated 20.06.2012 effective from 01.07.2012 charges
below are exempted for GTA.

V. Scrap income and interest income are not service, therefore not
taxable.

VI. On rent income they have paid tax on 03.10.2015 with interest and it
was intimated to adjudicating authority during hearing.

5. Personal hearing in the case was granted on 06.01.2017. ShriNilesh
V. Suchak, CA, appeared before me and reiterated the grounds of appeal.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing.

7.1 (a) Appellant is raising lignite from mine and transporting it to the
power house of RSMM. I have perused the sample invoice No. 68 dated
01.08.2015 raised in name of M/s RSMM for providing service, in July-2013,
of raising lignite from mines and service of transportation from mines to

power plant at a rate of Rs.191.71 and Rs. 11/- per MT respectively and has
paid service tax on raising lignite but has not paid on transportation charge
of Rs.11/- recovered per MT.

(b) It would be pertinent to note that Clause (p) of Section 660.. "-:

(Negative List) specifies transportation of g~ods by road except wh_f1;:~j-..:,, ..,,
provided by GTA as a Non-Taxable service. It means that only service " \ _,-.] . .
provided by GTA is taxable. Now the question arises as to what technically\is j 'j

. '"--. :·~ ''.'., _,,..,y) '-- .
,s}
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a Goods Transport Agency. Goods Transport Agency as defined u/s 65B(26)
of Finance Act,1994 introduced with effect from 01-07-2012 means:

Any person; that provides service 'in relation to';transport of
goods by road; & issues consignment note.

(c) Moreover, any person who is the owner of trucks or arranges the
trucks by hiring them and provides transportation service cannot be termed

C

as GTA. In addition to this, a GTA must have a direct contract with
consignor/consignee and receive freight from consignor/consignee.

(d) A very thin line distinction can be drawn between the two, which

can be noted from the Budget Speech dated 08-07-2004 delivered by

Hon'ble Finance Minister, Shri P.Chidambaram which reads:

"the tax would be only on transport booking agents and there is
no intention to levy service tax on truck owners or truck
operators"

(e) Appellant has argued that they are not covered under GTA service

in as much as they are transporting lignite by road in their own vehicle and
are not issuing consignment notes. Consignment notes are issued by person

booking goods of consignor for transportation to consignee. Appellant has
argued that they are small truck operator providing transportation of goods
service in own truck. In such cases transportation is covered under negative

list of service under Section 66D(p). Appellant has not produced . any
evidence of ownership of transport carriage nor has produced any evidence

that transportation was in their own carriage. In absence of such evidence I

am unable to extend benefits of Section 66D(p).

7.2 (a) Let us presume that appellant is unable to produce ownership
documents of goods carriage. In monthly bill, sample invoice No. 68 dated

01.08.2015, issued at the bottom it is specifically mentioned that "service. .

tax on transportation of lignite and ash is not charged as the same is to be

paid by service taker as per prevailing service tax rules." GTA is required to

mention as to who shall pay the service tax. In that scenario appellant shall
be treated as GTA. In this situation GTA is service provider. RSMM , a body
corporate, Service receiver being of specified category under Notification

30/2012-ST was required to discharge liability under Reverse charge as

Service Receiver in terms of .Section 68(2) read with rule 2(1)(d) of SIR -.(@
1994. Under Notification 30/2012-ST, Consignor or Consignee whoever.pa5jg:

the freight wil be table for payment of service tax if they are ors&a?%f
category. In this scenario appellant is not liable to pay service tax\,~~
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consignment notes are issued and that it specifically mentioned as to who is
liable to pay tax.

(b) Appellant argument that, they being Truck Operator does not fall in the
ambit of GTA definition, as they does not issue any consignment note is not

acceptable. A combined reading of Rule, 4B of Service Tax Rules,1994 read

with the definition of Goods· Transport Agency would make it clear that

issuance of consignment note is mandatory by all persons covered under the

definition of Goods Transport Agency. This has been amply made clear by

the CBEC in its letter to HPCL stating that non-issuance of consignment note

can not be taken as a plea for non-application of service tax. Relevant
portion of the Board's letter F.No. 166/02/2005 CX4 (part) dt. 30/01/2006
reads as follows:

"Further, as per Rule 48 of the Service Tax Rules 1994 " any

GTA which provide service in relation to transport of goods by

road in a goods carriage shall issue a consignment not to the
customer."

"Therefore, non observance of the said rules is a violation of the
said provisions and such a violation cannot be taken to be a
basis for non-application ofservice tax law. 11

(c) Appellant has not produced copy of transportation agreement made
with RSMM and also has not produced any consignment notes wherein it is
specifically mentioned in each consignment that RSMM is liable to pay
service tax. No other evidence is produced that person who pays freight is of

specified category. Therefore I am unable to extend benefits of Notification
30/2012-ST.

7.3 Let us again presume that consignor RSMM or consignee RSMM is not of
specified category under Notification 30/2012-ST i.e. both are individual. In
that case responsibility is on GTA i.e appellant is required to pay tax.
Appellant has argued that in this situation also exemption is available to
appellant under entry 21 of Notification No. 25/2012 as all consignment are

below limits of Rs. 750/-. I am unable to extend benefits of notification
25/2012-ST as appellant has not produced any evidence to prove that all
consignments were below Rs. 750/-..2GE.ea. •.
7.4 In view of discussion at para 7.1, 7.2 and 7.3 I uphold the deman~~~,~~{;
service tax on transportation and consequently I uphold proportional penal$l ; J?
imposed under sectional 78 of FA Act, 1994 as it was suppression of facts It., e •­

o, o°
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was at the instance of departmental officer initiation said demand has come
out.

8. Regarding scrap income and interest income appellant has produced bills

and ledger. I hold that such income is not taxable. Appellant has paid tax on
rent income. I find that adjudicating authority has not taken in to

consideration while passing the order even though it was argued. I hold that

demand and proportional penalty in respect of scrap income, interest income
and rent income is not sustainable. I set aside said demand and proportional
penalty imposed under sectional 78 of FA Act, 1994.

9. In view of above, appeal filed by the appellants is partially allowed.

7 V2(ST)80/A-ll/2016-17

0
10. The appeals filed by the appellant stand disposed off in above terms.

are'»
(3#Tr &is)

3rzr#a (3r4tr - II).::>

ATT;:;r
(R.R1.\p\8.TEL)

SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

Q To,

M/s. Dholu Construction and Projects Ltd.,

401, Gala Argos, Gujarat College Road,

Ahmedabad- 380 006

Copy to:

-. '
- >, /

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commissioner, Service Tax Div-III, APM mall, Satellite,
Ahmedabad.

5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.
6) Guard File.
7) P.A. File.




